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March 16, 2022 
 
  
 
VIA EMAIL ONLY 
odfw.commission@odfw.oregon.gov 
 
Oregon Fish & Wildlife Commission 
Oregon Department of Fish and Wildlife 
4034 Fairview Industrial Drive SE 
Salem, OR 97302 
 
Re: Environmental Restoration Weir Authorization; HB 2298 Proposed Rule 
 
Commissioners; 
 
Silvies Valley Ranch has advocated for nearly eight years for a program that facilitates private land 
restoration of degraded streams. We have negotiated with stakeholders, worked with legislators, met 
with ODFW (“Department”) staff and provided comment on the draft rules. While we believe the 
current proposed rule is close to completion, it still includes policy considerations and requirements 
that exceed the authority granted to ODFW by the legislature. We appreciate all the work that 
Department staff has put into incorporating our previous comments. However, we urge the 
Commission to direct the Department to make additional changes to the draft rules, in order to reflect 
the authority granted by HB 2298 and to align with the intention of an accessible program that 
facilitates landowner participation. We offer our detailed comments below, and have attached a draft 
of the additional changes to the draft rules that we believe are necessary before the draft rules are 
adopted by the Commission.  
 
Background  
In 2021, the Legislature passed HB 2298, aimed at creating a simplified process for landowners to 
conduct restoration on small, badly degraded and eroded streams using environmental restoration 
weirs. HB 2298 narrowly defines “qualifying streams” and “environmental restoration weirs” to 
ensure that restoration will be limited to places where the risks to fish, water rights and riparian areas 
are mitigated. The Department is directed under the law to authorize such programs, but not to create 
new restoration requirements under the law. The draft rules proposed to the Commission have several 
significant flaws that are not authorized under HB 2298, create a barrier for landowner participation 
and deviate from the legislative intent. With several minor changes (attached as Exhibit A), the 
proposed rule will appropriately reflect the law and the intent codified by HB 2298. 
 
 
 
 
 







 
 


 


 
Comments on proposed rule 
 
Landowners should not bear the cost for modifications that created new fish habitat. 
HB 2298 is intended to incentivize work on streams and meadowlands on private lands so that those 
streams or reaches function properly in their original flood plains, and can potentially once again 
support fish; these are streams that are so degraded they would never support fish without repair to 
the channel. Under Section 3 (4) of HB 2298 and under the proposed rule, ORS 509.585 applies 
where native migratory fish are present. However, Section 3 (5) of HB 2298 specifically exempts a 
person from meeting the statutory fish passage requirements if native migratory fish are not present 
in a qualifying stream prior to commencement of work on an environmental restoration weir. In such 
a case, HB 2298 only requires “economically practicable” modifications on streams if fish later 
return to the stream. Unfortunately, the draft rule creates a bureaucratic process  requiring the 
landowner to submit various forms of detailed documentation to prove they can’t afford the 
Department’s desired modification. This punishes successful restoration efforts and creates 
requirements not included in the original legislation.  
 
Instead, the Department could implement a simple process that aligns with HB 2298 where the 
Department establishes the presence of native migratory fish and whether modifications will do no 
harm. Once established, the landowner will work with the Department and make the modifications. 
That process allows the landowner to determine how to allow for fish passage in accordance with HB 
2298 without unnecessary documentation or plans or the burden of proving that Department 
recommendations are economically unfeasible.  
 
HB 2298 does not require landowners to submit detailed plans and documents.  
Again, the purpose of HB 2298 is to encourage restoration work on eligible streams. In furtherance 
of that purpose, the legislature exempted construction of environmental restoration weirs from 
removal-fill permitting requirements administered through the Department of State Lands, defined 
the limited type of eligible streams where such work can be performed, and closely defined the 
parameters for what constitutes environmental restoration weirs. The legislature passed HB 2298 
with wide bi-partisan support and created the policy that would protect habitat, water rights and other 
concerns. Sections 635-412-0055 (1), (4) & (5) of the proposed rules (see Draft Rule Pgs. 4-5; Lines 
118 -130) require the applicant to provide unnecessary information for determining eligibility 
requirements of HB 2298 and obtaining authorization of environmental restoration weirs on the 
qualifying streams. 
 
First, the requirement in section 635-412-0055 (1) that a project application must include intended 
beaver restoration outcomes is not required by the authorizing legislation and is not necessary for 
determining eligibility and authorizing projects. While beaver habitat restoration may be a benefit of 
such work, nothing in HB 2298 specifically requires beaver restoration as an outcome. Beaver 
restoration on arid, eastside landscapes requires significantly more than just the stream restoration 
that is a focus of the policy, but food sources such as aspen and willow. Collecting this information is 
unrelated to the authorization and eligibility requirements of HB 2298 and the requirement to submit 
the information should be removed. 
 
Second, subsections (4) and (5) of OAR 635-412-0055 also impose unnecessary and burdensome 
requirements on landowners. Based on HB 2298, simple representative pictures of the stream, 
degradation, and disconnection from the former flood plain are sufficient to determine eligibility. 
Farmers and ranchers do not have legal or compliance staff or engineers and biologists to write 







 
 


 


applications and develop drawings. HB 2298 does not direct the Department to require an application 
with channel width or variable water lines. Rather, eligibility is and should be determined based on 
the condition of the channel, its geographic location, and its requisite stream flow maximums 
described in HB 2298.  
 
OAR 635-412-0055 subsections (4) and (5) should therefore be deleted. 
 
HB 2298 does not require landowners to seek pre-determination from state agencies and the draft 
rule is neither legal or practical.  
Perhaps the most significant flaw in the draft rule is the requirement to obtain written documentation 
from OWRD regarding “injury” to other water rights in the application. Sections 635-412-0055 (6),  
Draft Rule Pgs 5; Lines 131 -136. Nothing in HB 2298 suggests that a landowner needs to obtain 
written documentation from other state agencies as part of the “authorization.” First, by definition, a 
structure that stores or appropriates water in a manner that would require a permit from the Water 
Resources Department is not an environmental restoration weir under HB 2298. The use of water 
without an applicable permit, certificate or exempt use is illegal. Current law already protects water 
from being used illegally and HB 2298 reflects that reality by noting “[n]othing in this section creates 
any new requirement or exemption with respect to obtaining a permit or certificate to use, store or 
appropriate water.” HB 2298 Section 3(11). Imposing the requirement through the application is 
contrary to the plain language of HB 2298, is unnecessary and is burdensome to the applicant.   
 
Further, HB 2298 specifically directs the Department to coordinate with OWRD “to modify the 
environmental restoration weirs if the environmental restoration weirs are found…[b]y the Water 
Resources Department to result in injury to an existing water right.” See HB 2298 Section 3 (7)(a). 
This means that under HB 2298, OWRD requires modification once injury occurs, not a pre-
determination based on a prospective application. Moreover, “injury” is evaluated by OWRD when 
an applicant for a transfer of an existing water right or a new surface right submits an application to 
OWRD. OWRD does not have a legal obligation under existing law to make an injury determination 
in other contexts (or certainly before an environmental weir, which by definition does not store 
water, is constructed).  
 
In other words, nothing in HB 2298 or otherwise existing law can be read to suggest that an applicant 
must obtain a written determination from OWRD as part of an application. This requirement in the 
rule alone will preclude almost any landowner from commencing a project and imposes requirements 
that OWRD can neither legally or practically meet prior to the construction of a project. The 
requirement is not authorized by law, is superfluous to existing law, and will likely dissuade any 
potential applicant from commencing a project.  
 
OAR 635-412-0055 subsection (6) should be deleted. 
 
Replacing native vegetation is also not required by HB 2298.  
While landowners should be encouraged not to remove unnecessary vegetation, HB 2298 does not 
authorize the Department to insert additional requirements. OAR 635-412-0060 (2) (Draft Rule Pg 5, 
lines 144-145) should be modified to require using native vegetation for the replacement of 
vegetation if the landowner does replace vegetation, but not be written to suggest a proactive 
replacement requirement. Further, the rule should clarify “native to the riparian zone” since 
currently, sage and juniper fill many of the qualifying stream beds, are native generally to our closed 
basins, but are only native to the upland areas.  
 







 
 


 


Monitoring and Reporting should not be based on “fixed” photos and should allow for 
appropriate drone footage.  
We suggest clarifying that video drone footage is included in the definition of photo monitoring. 
Appropriate video drone footage would be submitted annually, with a minimum height of 20 feet 
above the structure, taken at the midline of the stream, and no faster than 10 meters per second. This 
is consistent with and authorized by HB 2298, which does not specify whether “photo monitoring” 
must be through fixed photography or a video medium. While the Department has added the word 
“fixed” to the rule, that term is not required by HB 2298 and should be removed to increase 
flexibility. This modification can be made by revising OAR 635-412-0065 (2) (Draft Rule Pg. 8 
Lines 208-212)  
 
Conclusion 
 
We believe that the Department is close to a workable rule that aligns with HB 2298 and achieves its 
intent. Attached as Exhibit A are a few detailed changes to the rule consistent with the comments 
above. We ask the Commission to direct the Department to make these changes so that the rules align 
with the statutory authorization established under HB 2298 and to ensure that landowners can access 
the program.  
 
 
Sincerely,  


 
 
Rocky Dallum 
On behalf of Silvies Valley Ranch 


  







 
 


 


EXHIBIT A 
 


OAR 635-412-0035 (3) (Lines 66-78) 
 
(3) If, after construction of an environmental restoration weir, the Department determines that 
native migratory fish have returned to the qualifying stream, the Department may require the 
owner of that environmental restoration weir to either:  


a) the Department must  
A) clearly document the basis of its determination that fish have returned to 


the qualifying stream and 
B) determine with clear evidence that any modification to a project won’t 


negatively impact fish populations, or other habitat or ecological conditions made as 
part of the project.  
b) Upon the Department meeting the requirements of subsection (A) and (B) of this 


subsection (3) the landowner shall work with ODFW on potential economically 
practicable modifications and will make such modifications allowing for fish 
passage.  


 
(a) Obtain Department approval of a fish passage plan that:  


(A) Can be constructed from locally available natural materials; and  
(B) Includes modifications recommended by the Department unless the owner of 
the environmental restoration weir demonstrates to the Department that the 
proposed modifications will not be economically practicable. To determine if the 
modifications are economically practicable, the Department may evaluate 
information including but not limited to:  


(i) the cost of the original project; 77  
(ii) the cost of the recommended modifications; and 78  
(iii) the habitat value of the restoration project; or… 


 


OAR 635-412-0055 Application Material (Lines 114-139)  


Any application for projects involving construction of environmental restoration weirs must 
utilize the Department’s application form and specifically describe how the project will meet all 
the eligibility criteria set forth in OAR 635-412-0050 and facilitate stream restoration and habitat 
improvement. The Department may require the application to include:  


 
(1) A description of the current habitat conditions, rationale for the project, and intended 
impact of the environmental restoration weirs; including whether beaver restoration is an 
intended outcome; 
(2) Information on the planned construction timing, location, and number of 
environmental restoration weirs in the qualifying stream; 
(3) Photographs or footage of all the proposed environmental restoration weir 
construction sites sufficient to meet pre-project monitoring requirements;  
(4) A description of stream management and adjacent land use plans, descriptions of any 
efforts already undertaken to address historic factors contributing to habitat degradation 
and future efforts that will be implemented to protect habitat restoration;  







 
 


 


(5) Plans, drawings, or pictures documenting stream measurements including active 
channel width, height of ordinary high water line, height of ancient floodplain above stream 
bottom, and the size and material source and composition of the environmental restoration weirs; 
Sufficient pictures of the stream, degradation, and disconnection from the former flood 
plain in order to establish eligibility.  


 
(6) Written documentation from the Oregon Water Resources Department (OWRD) 
stating:  


(a) Whether injury to other water rights is likely to occur if the proposal is  
implemented as described in the application;  


(b) Whether any manipulation of water during any phase of construction is likely 
to cause injury to any existing water right; and  


(c) Whether the project will require a permit from the OWRD;  
(75) Information on location and type of nearest downstream road crossing; and  
(86) Plans demonstrating fish passage meets the criteria set forth in OAR 635-412-0035, 
if the project is in a qualifying stream reach where native migratory fish are present. 


 
OAR 635-412-0060 Conditions of Approval (Lines 144-154) 
 
(1) The Department may require third-party monitoring as a condition of approval 
(2) Brush and trees removed in association with construction of an environmental restoration weir must 
be replanted with native riparian vegetation. Removal of vegetation shall not be more than required to 
access the project site. Owners are not obligated to replace vegetation, but should only plant 
vegetation native to the riparian zone.  
 
(5) For streams with flowing water at the time of construction, best reasonable efforts shall be 
used to prevent erosion and minimize soil movement and turbidity including:  
 
 
OAR 635-412-0065 Monitoring and Reporting (Lines 208-212) 
 
(1) The owner of an environmental restoration weir is responsible for maintaining the structure 
as  approved, and monitoring and reporting on the habitat conditions as specifically required by 
this  rule.  
(2) Monitoring and reporting shall consist of fixed photos or footage-point monitoring  of each 
environmental restoration weir.  
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March 16, 2022 
 
  
 
VIA EMAIL ONLY 
odfw.commission@odfw.oregon.gov 
 
Oregon Fish & Wildlife Commission 
Oregon Department of Fish and Wildlife 
4034 Fairview Industrial Drive SE 
Salem, OR 97302 
 
Re: Environmental Restoration Weir Authorization; HB 2298 Proposed Rule 
 
Commissioners; 
 
Silvies Valley Ranch has advocated for nearly eight years for a program that facilitates private land 
restoration of degraded streams. We have negotiated with stakeholders, worked with legislators, met 
with ODFW (“Department”) staff and provided comment on the draft rules. While we believe the 
current proposed rule is close to completion, it still includes policy considerations and requirements 
that exceed the authority granted to ODFW by the legislature. We appreciate all the work that 
Department staff has put into incorporating our previous comments. However, we urge the 
Commission to direct the Department to make additional changes to the draft rules, in order to reflect 
the authority granted by HB 2298 and to align with the intention of an accessible program that 
facilitates landowner participation. We offer our detailed comments below, and have attached a draft 
of the additional changes to the draft rules that we believe are necessary before the draft rules are 
adopted by the Commission.  
 
Background  
In 2021, the Legislature passed HB 2298, aimed at creating a simplified process for landowners to 
conduct restoration on small, badly degraded and eroded streams using environmental restoration 
weirs. HB 2298 narrowly defines “qualifying streams” and “environmental restoration weirs” to 
ensure that restoration will be limited to places where the risks to fish, water rights and riparian areas 
are mitigated. The Department is directed under the law to authorize such programs, but not to create 
new restoration requirements under the law. The draft rules proposed to the Commission have several 
significant flaws that are not authorized under HB 2298, create a barrier for landowner participation 
and deviate from the legislative intent. With several minor changes (attached as Exhibit A), the 
proposed rule will appropriately reflect the law and the intent codified by HB 2298. 
 
 
 
 
 



 
 

 

 
Comments on proposed rule 
 
Landowners should not bear the cost for modifications that created new fish habitat. 
HB 2298 is intended to incentivize work on streams and meadowlands on private lands so that those 
streams or reaches function properly in their original flood plains, and can potentially once again 
support fish; these are streams that are so degraded they would never support fish without repair to 
the channel. Under Section 3 (4) of HB 2298 and under the proposed rule, ORS 509.585 applies 
where native migratory fish are present. However, Section 3 (5) of HB 2298 specifically exempts a 
person from meeting the statutory fish passage requirements if native migratory fish are not present 
in a qualifying stream prior to commencement of work on an environmental restoration weir. In such 
a case, HB 2298 only requires “economically practicable” modifications on streams if fish later 
return to the stream. Unfortunately, the draft rule creates a bureaucratic process  requiring the 
landowner to submit various forms of detailed documentation to prove they can’t afford the 
Department’s desired modification. This punishes successful restoration efforts and creates 
requirements not included in the original legislation.  
 
Instead, the Department could implement a simple process that aligns with HB 2298 where the 
Department establishes the presence of native migratory fish and whether modifications will do no 
harm. Once established, the landowner will work with the Department and make the modifications. 
That process allows the landowner to determine how to allow for fish passage in accordance with HB 
2298 without unnecessary documentation or plans or the burden of proving that Department 
recommendations are economically unfeasible.  
 
HB 2298 does not require landowners to submit detailed plans and documents.  
Again, the purpose of HB 2298 is to encourage restoration work on eligible streams. In furtherance 
of that purpose, the legislature exempted construction of environmental restoration weirs from 
removal-fill permitting requirements administered through the Department of State Lands, defined 
the limited type of eligible streams where such work can be performed, and closely defined the 
parameters for what constitutes environmental restoration weirs. The legislature passed HB 2298 
with wide bi-partisan support and created the policy that would protect habitat, water rights and other 
concerns. Sections 635-412-0055 (1), (4) & (5) of the proposed rules (see Draft Rule Pgs. 4-5; Lines 
118 -130) require the applicant to provide unnecessary information for determining eligibility 
requirements of HB 2298 and obtaining authorization of environmental restoration weirs on the 
qualifying streams. 
 
First, the requirement in section 635-412-0055 (1) that a project application must include intended 
beaver restoration outcomes is not required by the authorizing legislation and is not necessary for 
determining eligibility and authorizing projects. While beaver habitat restoration may be a benefit of 
such work, nothing in HB 2298 specifically requires beaver restoration as an outcome. Beaver 
restoration on arid, eastside landscapes requires significantly more than just the stream restoration 
that is a focus of the policy, but food sources such as aspen and willow. Collecting this information is 
unrelated to the authorization and eligibility requirements of HB 2298 and the requirement to submit 
the information should be removed. 
 
Second, subsections (4) and (5) of OAR 635-412-0055 also impose unnecessary and burdensome 
requirements on landowners. Based on HB 2298, simple representative pictures of the stream, 
degradation, and disconnection from the former flood plain are sufficient to determine eligibility. 
Farmers and ranchers do not have legal or compliance staff or engineers and biologists to write 



 
 

 

applications and develop drawings. HB 2298 does not direct the Department to require an application 
with channel width or variable water lines. Rather, eligibility is and should be determined based on 
the condition of the channel, its geographic location, and its requisite stream flow maximums 
described in HB 2298.  
 
OAR 635-412-0055 subsections (4) and (5) should therefore be deleted. 
 
HB 2298 does not require landowners to seek pre-determination from state agencies and the draft 
rule is neither legal or practical.  
Perhaps the most significant flaw in the draft rule is the requirement to obtain written documentation 
from OWRD regarding “injury” to other water rights in the application. Sections 635-412-0055 (6),  
Draft Rule Pgs 5; Lines 131 -136. Nothing in HB 2298 suggests that a landowner needs to obtain 
written documentation from other state agencies as part of the “authorization.” First, by definition, a 
structure that stores or appropriates water in a manner that would require a permit from the Water 
Resources Department is not an environmental restoration weir under HB 2298. The use of water 
without an applicable permit, certificate or exempt use is illegal. Current law already protects water 
from being used illegally and HB 2298 reflects that reality by noting “[n]othing in this section creates 
any new requirement or exemption with respect to obtaining a permit or certificate to use, store or 
appropriate water.” HB 2298 Section 3(11). Imposing the requirement through the application is 
contrary to the plain language of HB 2298, is unnecessary and is burdensome to the applicant.   
 
Further, HB 2298 specifically directs the Department to coordinate with OWRD “to modify the 
environmental restoration weirs if the environmental restoration weirs are found…[b]y the Water 
Resources Department to result in injury to an existing water right.” See HB 2298 Section 3 (7)(a). 
This means that under HB 2298, OWRD requires modification once injury occurs, not a pre-
determination based on a prospective application. Moreover, “injury” is evaluated by OWRD when 
an applicant for a transfer of an existing water right or a new surface right submits an application to 
OWRD. OWRD does not have a legal obligation under existing law to make an injury determination 
in other contexts (or certainly before an environmental weir, which by definition does not store 
water, is constructed).  
 
In other words, nothing in HB 2298 or otherwise existing law can be read to suggest that an applicant 
must obtain a written determination from OWRD as part of an application. This requirement in the 
rule alone will preclude almost any landowner from commencing a project and imposes requirements 
that OWRD can neither legally or practically meet prior to the construction of a project. The 
requirement is not authorized by law, is superfluous to existing law, and will likely dissuade any 
potential applicant from commencing a project.  
 
OAR 635-412-0055 subsection (6) should be deleted. 
 
Replacing native vegetation is also not required by HB 2298.  
While landowners should be encouraged not to remove unnecessary vegetation, HB 2298 does not 
authorize the Department to insert additional requirements. OAR 635-412-0060 (2) (Draft Rule Pg 5, 
lines 144-145) should be modified to require using native vegetation for the replacement of 
vegetation if the landowner does replace vegetation, but not be written to suggest a proactive 
replacement requirement. Further, the rule should clarify “native to the riparian zone” since 
currently, sage and juniper fill many of the qualifying stream beds, are native generally to our closed 
basins, but are only native to the upland areas.  
 



 
 

 

Monitoring and Reporting should not be based on “fixed” photos and should allow for 
appropriate drone footage.  
We suggest clarifying that video drone footage is included in the definition of photo monitoring. 
Appropriate video drone footage would be submitted annually, with a minimum height of 20 feet 
above the structure, taken at the midline of the stream, and no faster than 10 meters per second. This 
is consistent with and authorized by HB 2298, which does not specify whether “photo monitoring” 
must be through fixed photography or a video medium. While the Department has added the word 
“fixed” to the rule, that term is not required by HB 2298 and should be removed to increase 
flexibility. This modification can be made by revising OAR 635-412-0065 (2) (Draft Rule Pg. 8 
Lines 208-212)  
 
Conclusion 
 
We believe that the Department is close to a workable rule that aligns with HB 2298 and achieves its 
intent. Attached as Exhibit A are a few detailed changes to the rule consistent with the comments 
above. We ask the Commission to direct the Department to make these changes so that the rules align 
with the statutory authorization established under HB 2298 and to ensure that landowners can access 
the program.  
 
 
Sincerely,  

 
 
Rocky Dallum 
On behalf of Silvies Valley Ranch 

  



 
 

 

EXHIBIT A 
 

OAR 635-412-0035 (3) (Lines 66-78) 
 
(3) If, after construction of an environmental restoration weir, the Department determines that 
native migratory fish have returned to the qualifying stream, the Department may require the 
owner of that environmental restoration weir to either:  

a) the Department must  
A) clearly document the basis of its determination that fish have returned to 

the qualifying stream and 
B) determine with clear evidence that any modification to a project won’t 

negatively impact fish populations, or other habitat or ecological conditions made as 
part of the project.  
b) Upon the Department meeting the requirements of subsection (A) and (B) of this 

subsection (3) the landowner shall work with ODFW on potential economically 
practicable modifications and will make such modifications allowing for fish 
passage.  

 
(a) Obtain Department approval of a fish passage plan that:  

(A) Can be constructed from locally available natural materials; and  
(B) Includes modifications recommended by the Department unless the owner of 
the environmental restoration weir demonstrates to the Department that the 
proposed modifications will not be economically practicable. To determine if the 
modifications are economically practicable, the Department may evaluate 
information including but not limited to:  

(i) the cost of the original project; 77  
(ii) the cost of the recommended modifications; and 78  
(iii) the habitat value of the restoration project; or… 

 

OAR 635-412-0055 Application Material (Lines 114-139)  

Any application for projects involving construction of environmental restoration weirs must 
utilize the Department’s application form and specifically describe how the project will meet all 
the eligibility criteria set forth in OAR 635-412-0050 and facilitate stream restoration and habitat 
improvement. The Department may require the application to include:  

 
(1) A description of the current habitat conditions, rationale for the project, and intended 
impact of the environmental restoration weirs; including whether beaver restoration is an 
intended outcome; 
(2) Information on the planned construction timing, location, and number of 
environmental restoration weirs in the qualifying stream; 
(3) Photographs or footage of all the proposed environmental restoration weir 
construction sites sufficient to meet pre-project monitoring requirements;  
(4) A description of stream management and adjacent land use plans, descriptions of any 
efforts already undertaken to address historic factors contributing to habitat degradation 
and future efforts that will be implemented to protect habitat restoration;  



 
 

 

(5) Plans, drawings, or pictures documenting stream measurements including active 
channel width, height of ordinary high water line, height of ancient floodplain above stream 
bottom, and the size and material source and composition of the environmental restoration weirs; 
Sufficient pictures of the stream, degradation, and disconnection from the former flood 
plain in order to establish eligibility.  

 
(6) Written documentation from the Oregon Water Resources Department (OWRD) 
stating:  

(a) Whether injury to other water rights is likely to occur if the proposal is  
implemented as described in the application;  

(b) Whether any manipulation of water during any phase of construction is likely 
to cause injury to any existing water right; and  

(c) Whether the project will require a permit from the OWRD;  
(75) Information on location and type of nearest downstream road crossing; and  
(86) Plans demonstrating fish passage meets the criteria set forth in OAR 635-412-0035, 
if the project is in a qualifying stream reach where native migratory fish are present. 

 
OAR 635-412-0060 Conditions of Approval (Lines 144-154) 
 
(1) The Department may require third-party monitoring as a condition of approval 
(2) Brush and trees removed in association with construction of an environmental restoration weir must 
be replanted with native riparian vegetation. Removal of vegetation shall not be more than required to 
access the project site. Owners are not obligated to replace vegetation, but should only plant 
vegetation native to the riparian zone.  
 
(5) For streams with flowing water at the time of construction, best reasonable efforts shall be 
used to prevent erosion and minimize soil movement and turbidity including:  
 
 
OAR 635-412-0065 Monitoring and Reporting (Lines 208-212) 
 
(1) The owner of an environmental restoration weir is responsible for maintaining the structure 
as  approved, and monitoring and reporting on the habitat conditions as specifically required by 
this  rule.  
(2) Monitoring and reporting shall consist of fixed photos or footage-point monitoring  of each 
environmental restoration weir.  

 
 
 
 
 
 
 
 
 
 

  




